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EXECUTIVE SUMMARY 

On May 15, 2008 the California Supreme 
Court overruled Proposition 22 which defines 
marriage as the union of one man and one 
woman. California thus joins Massachusetts as 
the only other court to hold that marriage 
constitutes discrimination in the U.S. 

In 2003, the Massachusetts Supreme Judicial 
Court ruled invalid Massachusetts common law 
rules recognizing marriage only as the union of 
husband and wife. The Goodridge decision, 
finding no rational relation between marriage 
and procreation remains a notable minority in 
American law. (Goodridge v. Dept. of Publ. 
Health, 798 N.E.2d 941 (Mass. 2003).)  

Over the past ten years, at least nine other 
state and federal courts (excluding cases still 
pending on appeal) have ruled that marriage laws 
are not discriminatory, but have a rational basis 
in “responsible procreation.” In other words, 
unions of husband and wife are sufficiently 
different from same-sex unions that it is not 
discriminatory to treat these types of unions 
differently. Recent decisions rejecting a 
constitutional right to gay marriage include 
Maryland, New York, and Washington, as well 
as the U.S. Court of Appeals for the 8th Circuit.  

Even in Vermont and New Jersey, where the 
courts mandated equal benefits for same-sex 
couples, the courts rejected the notion that the 
marriage laws constituted sex discrimination.  

This research brief provides excerpts from 
all final state and federal court rulings since 1998 
to have ruled on the question of whether 
marriage as the union of husband and wife is 
discriminatory. 

CASES UPHOLDI�G MARRIAGE 

Conaway v. Deane, 932 A.2d 571 (Md. 2007):  

“. . . Based on our precedents interpreting 
Article 46, we conclude that the Legislature’s 

and electorate’s ultimate goal in putting in 
place the Maryland ERA was to put men and 
women on equal ground, and to subject to 
closer scrutiny any governmental action which 
singled out for disparate treatment men or 
women as discrete classes. . . . Turning to the 
language of Family Law § 2-201, it becomes 
clear that, in light of the aforementioned 
purpose of the ERA, the marriage statute does 
not discriminate on the basis of sex in 
violation of Article 46. The limitations on 
marriage effected by Family Law § 2-201 do 
not separate men and women into discrete 
classes for the purpose of granting to one class 
of persons benefits at the expense of the other 
class. Nor does the statute, facially or in its 
application, place men and women on an 
uneven playing field. Rather, the statute 
prohibits equally both men and women from 
the same conduct.” (pp. 594-98). 
“We agree that the State’s asserted interest in 
fostering procreation is a legitimate 
governmental interest. As one of the 
fundamental rights recognized by the Supreme 
Court as a matter of personal autonomy, 
procreation is considered one of the most 
important of the fundamental rights. In light of 
the fundamental nature of procreation, and the 
importance placed on it by the Supreme Court, 
safeguarding an environment most conducive 
to the stable propagation and continuance of 
the human race is a legitimate government 
interest.” (p. 630) 
“The question remains whether there exists a 
sufficient link between an interest in fostering 
a stable environment for procreation and the 
means at hand used to further that goal, i.e., an 
implicit restriction on those who wish to avail 
themselves of State-sanctioned marriage. We 
conclude that there does exist a sufficient link. 
As stated earlier in this opinion, marriage 
enjoys its fundamental status due, in large part, 
to its link to procreation. This “inextricable 
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link” between marriage and procreation 
reasonably could support the definition of 
marriage as between a man and a woman only, 
because it is that relationship that is capable of 
producing biological offspring of both 
members (advances in reproductive 
technologies notwithstanding). Acceptance of 
this notion is found in the clear majority of 
opinions of the courts that have considered the 
issue.” (pp. 630-31) (citations omitted). 

Hernandez v. Robles, 855 �.E.2d 1 (�.Y. 

2006): 

“[T]he Legislature could rationally decide that, 
for the welfare of children, it is more 
important to promote stability, and to avoid 
instability, in opposite-sex than in same-sex 
relationships. Heterosexual intercourse has a 
natural tendency to lead to the birth of 
children; homosexual intercourse does not. . . . 
. The Legislature could find that unstable 
relationships between people of the opposite 
sex present a greater danger that children will 
be born into or grow up in unstable homes 
than is the case with same-sex couples, and 
thus that promoting stability in opposite-sex 
relationships will help children more.” (p. 7) 
“There is a second reason: The Legislature 
could rationally believe that it is better, other 
things being equal, for children to grow up 
with both a mother and a father. Intuition and 
experience suggest that a child benefits from 
having before his or her eyes, every day, living 
models of what both a man and a woman are 
like. It is obvious that there are exceptions to 
this general rule-some children who never 
know their fathers, or their mothers, do far 
better than some who grow up with parents of 
both sexes-but the Legislature could find that 
the general rule will usually hold.” (p. 7). 
“By limiting marriage to opposite-sex couples, 
New York is not engaging in sex 
discrimination. The limitation does not put 
men and women in different classes, and give 
one class a benefit not given to the other. 
Women and men are treated alike-they are 
permitted to marry people of the opposite sex, 
but not people of their own sex. This is not the 
kind of sham equality that the Supreme Court 
confronted in Loving; the statute there, 
prohibiting black and white people from 
marrying each other, was in substance anti-
black legislation. Plaintiffs do not argue here 
that the legislation they challenge is designed 

to subordinate either men to women or women 
to men as a class.” (pp. 10-11). 

Andersen v. King County 138 P.3d 963 (Wash. 

2006): 

“[A]s Skinner, Loving, and Zablocki indicate, 
marriage is traditionally linked to procreation 
and survival of the human race. Heterosexual 
couples are the only couples who can produce 
biological offspring of the couple. And the 
link between opposite-sex marriage and 
procreation is not defeated by the fact that the 
law allows opposite-sex marriage regardless of 
a couple’s willingness or ability to procreate. 
The facts that all opposite-sex couples do not 
have children and that single-sex couples raise 
children and have children with third party 
assistance or through adoption do not mean 
that limiting marriage to opposite-sex couples 
lacks a rational basis. Such over- or under-
inclusiveness does not defeat finding a rational 
basis.” (pp. 982-83). 
“We conclude that limiting marriage to 
opposite-sex couples furthers the State’s 
interests in procreation and encouraging 
families with a mother and father and children 
biologically related to both.” (p. 985) 

Citizens for Equal Prot. v. Bruning, 455 F.3d 

859 (8th Cir. 2006):  

“We hold that § 29 and other laws limiting the 
state-recognized institution of marriage to 
heterosexual couples are rationally related to 
legitimate state interests and therefore do not 
violate the Constitution of the United States.” 
(p. 871). 
“The court further held that the Nebraska 
amendment defining marriage as the union of 
a man and a woman was related to the state’s 
interest in ‘steering procreation into marriage,’ 
through ‘laws [that] encourage procreation to 
take place within the socially recognized unit 
that is best situated for raising children.’” (p. 
867.) 

Morrison v. Sadler, 821 �.E.2d 15 (Ind. App. 

2005). 

The Indiana Court of Appeals explained the 
connection using a “responsible procreation” 
analysis: “The State, first of all, may 
legitimately create the institution of opposite-
sex marriage, and all the benefits accruing to 
it, in order to encourage male-female couples 
to procreate within the legitimacy and stability 
of a state-sanctioned relationship and to 
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discourage unplanned, out-of-wedlock births 
resulting from ‘casual’ intercourse.” (p. 24)  

Wilson v. Ake, 354 F. Supp. 2d 1298 (M.D. Fla. 

2005): 

“Plaintiffs also argue that this Court should 
apply strict scrutiny in determining the 
constitutionality of DOMA because it violates 
the Equal Protection Clause of the Fourteenth 
Amendment. The Eleventh Circuit has held 
that homosexuality is not a suspect class that 
would require subjecting DOMA to strict 
scrutiny under the Equal Protection Clause of 
the Fourteenth Amendment or the equal 
protection component of the Fifth 
Amendment’s Due Process Clause. Moreover, 
DOMA does not discriminate on the basis of 
sex because it treats women and men equally. 
Therefore this Court must apply rational basis 
review to its equal protection analysis of the 
constitutionality of DOMA.” (pp. 1307-08) 
(citations omitted). 
“[T]his court … is bound by the Eleventh 
Circuit’s holding that encouraging the raising 
of children in homes consisting of a married 
mother and father is a legitimate state interest. 
. . . DOMA is rationally related to this 
interest.” (p. 1309). 

In re Kandu, 315 B.R. 123 (Bankr. W.D. 

Wash. 2004): 

“The legislative history clearly reveals that the 
primary purpose of DOMA is to restrict 
marriage to one man and one woman. The 
Debtor argues that because DOMA does not 
allow one woman to marry another woman, 
the legislation is a sex-based classification 
warranting strict scrutiny. DOMA, however, 
does not single out men or women as a 
discrete class for unequal treatment. Rather, as 
the court in Baker, observed, a marriage law 
such as DOMA “prohibit[s] men and women 
equally from marrying a person of the same 
sex.” Baker, 744 A.2d at 880 n. 13. Women, as 
members of one class, are not being treated 
differently from men, as members of a 
different class. “The test to evaluate whether a 
facially gender-neutral statute discriminates on 
the basis of sex is whether the law ‘can be 
traced to a discriminatory purpose.’ “ Baker v. 
Vermont, 744 A.2d at 880 n. 13 (quoting 
Personnel Adm’r of Mass. v. Feeney, 442 U.S. 
256, 272, 99 S.Ct. 2282, 2293, 60 L.Ed.2d 870 
(1979)). There is no evidence, from the 
voluminous legislative history or otherwise, 

that DOMA’s purpose is to discriminate 
against men or women as a class. Accordingly, 
the marriage definition contained in DOMA 
does not classify according to gender, and the 
Debtor is not entitled to heightened scrutiny 
under this theory.” (p. 144) 
“Authority exits [sic] that the promotion of 
marriage to encourage the maintenance of 
stable relationships that facilitate to the 
maximum extent possible the rearing of 
children by both of their biological parents is a 
legitimate congressional concern.” (p. 146) 

Standhardt v. Superior Court 77 P.3d 451 

(Ariz. App. Div. 1, 2003) (review denied 2004 

Ariz. LEXIS 62, May 25, 2004): 

“We hold that the State has a legitimate 
interest in encouraging procreation and child-
rearing within the marital relationship, and that 
limiting marriage to opposite-sex couples is 
rationally related to that interest.” (pp. 463-64) 

CASES ORDERI�G CIVIL U�IO�S BUT 

�OT SAME-SEX MARRIAGE 

Lewis v. Harris, 908 A.2d 196 (�.J. 2006): 

“We now must assess the public need for 
denying the full benefits and privileges that 
flow from marriage to committed same-sex 
partners. At this point, we do not consider 
whether committed same-sex couples should 
be allowed to marry, but only whether those 
couples are entitled to the same rights and 
benefits afforded to married heterosexual 
couples. Cast in that light, the issue is not 
about the transformation of the traditional 
definition of marriage, but about the unequal 
dispensation of benefits and privileges to one 
of two similarly situated classes of people. We 
therefore must determine whether there is a 
public need to deny committed same-sex 
partners the benefits and privileges available 
to heterosexual couples.” (p.217) 
“The State does not argue that limiting 
marriage to the union of a man and a woman is 
needed to encourage procreation or to create 
the optimal living environment for children. 
Other than sustaining the traditional definition 
of marriage, which is not implicated in this 
discussion, the State has not articulated any 
legitimate public need for depriving same-sex 
couples of the host of benefits and privileges 
catalogued in Section IV.B. Perhaps that is 
because the public policy of this State is to 
eliminate sexual orientation discrimination and 
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support legally sanctioned domestic 
partnerships.” (p. 217) 
“Raised here is the perplexing question-
”what’s in a name?”-and is a name itself of 
constitutional magnitude after the State is 
required to provide full statutory rights and 
benefits to same-sex couples? We are mindful 
that in the cultural clash over same-sex 
marriage, the word marriage itself-independent 
of the rights and benefits of marriage - has an 
evocative and important meaning to both 
parties. Under our equal protection 
jurisprudence, however, plaintiffs’ claimed 
right to the name of marriage is surely not the 
same now that equal rights and benefits must 
be conferred on committed same-sex couples.” 
(p. 221) 
“If the Legislature creates a separate statutory 
structure for same-sex couples by a name other 
than marriage, it probably will state its 
purpose and reasons for enacting such 
legislation. To be clear, it is not our role to 
suggest whether the Legislature should either 
amend the marriage statutes to include same-
sex couples or enact a civil union scheme. Our 
role here is limited to constitutional 
adjudication, and therefore we must steer clear 
of the swift and treacherous currents of social 
policy when we have no constitutional 
compass with which to navigate.” (p. 222) 
“To comply with the equal protection 
guarantee of Article I, Paragraph 1 of the New 
Jersey Constitution, the State must provide to 
committed same-sex couples, on equal terms, 
the full rights and benefits enjoyed by 
heterosexual married couples. The State can 
fulfill that constitutional requirement in one of 
two ways. It can either amend the marriage 
statutes to include same-sex couples or enact a 
parallel statutory structure by another name, in 
which same-sex couples would not only enjoy 
the rights and benefits, but also bear the 
burdens and obligations of civil marriage. If 
the State proceeds with a parallel scheme, it 
cannot make entry into a same-sex civil union 
any more difficult than it is for heterosexual 
couples to enter the state of marriage. It may, 
however, regulate that scheme similarly to 
marriage and, for instance, restrict civil unions 
based on age and consanguinity and prohibit 
polygamous relationships.” (p. 224) 

Baker v. State, 744 A.2d 865 (Vt. 1999): 

“Although this Court has not addressed the 
issue, see State v. George, 157 Vt. 580, 588, 
602 A.2d 953, 957 (1991), we do not doubt 
that a statute that discriminated on the basis of 
sex would bear a heavy burden under the 
Article 7 analysis set forth above. The 
difficulty here is that the marriage laws are 
facially neutral; they do not single out men or 
women as a class for disparate treatment, but 
rather prohibit men and women equally from 
marrying a person of the same sex. As we 
observed in George, 157 Vt. at 585, 602 A.2d 
at 956, “[i]n order to trigger equal protection 
analysis at all . . . a defendant must show that 
he was treated differently as a member of one 
class from treatment of members of another 
class similarly situated.” (Emphasis added.) 
Here, there is no discrete class subject to 
differential treatment solely on the basis of 
sex; each sex is equally prohibited from 
precisely the same conduct. Indeed, most 
appellate courts that have addressed the issue 
have rejected the claim that defining marriage 
as the union of one man and one woman 
discriminates on the basis of sex.” (p. 880, 
n.13) (citations omitted). 

CASES ORDERI�G SAME-SEX 

MARRIAGE 

In re Marriage Cases, Case �o. S147999 (Cal., 

May 15, 2008): 

Available at: http://www.courtinfo.ca.gov/opinions/ 
documents/S147999.PDF:  

[A]lthough we do not agree with the claim 
advanced by the parties challenging the 
validity of the current statutory scheme that 
the applicable statutes properly should be 
viewed as an instance of discrimination on the 
basis of the suspect characteristic of sex or 
gender and should be subjected to strict 
scrutiny on that ground, we conclude that strict 
scrutiny nonetheless is applicable here because 
(1) the statutes in question properly must be 
understood as classifying or discriminating on 
the basis of sexual orientation, a characteristic 
that we conclude represents — like gender, 
race, and religion —a constitutionally suspect 
basis upon which to impose differential 
treatment, and (2) the differential treatment at 
issue impinges upon a same-sex couple’s 
fundamental interest in having their family 
relationship accorded the same respect and 
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dignity enjoyed by an opposite-sex couple. 
(pp. 9-10).  
“Like Perez, subsequent California decisions 
discussing the nature of marriage and the right 
to marry have recognized repeatedly the 
linkage between marriage, establishing a 
home, and raising children in identifying civil 
marriage as the means available to an 
individual to establish, with a loved one of his 
or her choice, an officially recognized family 
relationship. . . . As these and many other 
California decisions make clear, the right to 
marry represents the right of an individual to 
establish a legally recognized family with the 
person of one’s choice, and, as such, is of 
fundamental significance both to society and 
to the individual.” (pp. 54-57). 
“The Proposition 22 Legal Defense Fund and 
the Campaign also rely upon several academic 
commentators who maintain that the 
constitutional right to marry should be viewed 
as inapplicable to same-sex couples because a 
contrary interpretation assertedly would sever 
the link that marriage provides between 
procreation and child rearing and would “send 
a message” to the public that it is immaterial to 
the state whether children are raised by their 
biological mother and father.  (See, e.g., 
Blankenhorn, The Future of Marriage, supra, 
at pp. 201-212; Wardle, “Multiply and 

Replenish”:  Considering Same-Sex Marriage 

in Light of State Interests in Marital 

Procreation (2001) 24 Harv. J.L. & Pub. Pol’y 
771, 797-799; Gallaher, What Is Marriage 

For? The Public Purposes of Marriage Law 
(2002) 62 La. L.Rev. 773, 779-780, 790-791.)  
Although we appreciate the genuine concern 
for the well-being of children underlying that 
position, we conclude this claim lacks merit.  
Our recognition that the core substantive rights 
encompassed by the constitutional right to 
marry apply to same-sex as well as opposite-
sex couples does not imply in any way that it 
is unimportant or immaterial to the state 
whether a child is raised by his or her 
biological mother and father.  By recognizing 
this circumstance we do not alter or diminish 
either the legal responsibilities that biological 
parents owe to their children or the substantial 
incentives that the state provides to a child’s 
biological parents to enter into and raise their 
child in a stable, long-term committed 
relationship.  Instead, such an interpretation of 
the constitutional right to marry simply 

confirms that a stable two-parent family 
relationship, supported by the state’s official 
recognition and protection, is equally as 
important for the numerous children in 
California who are being raised by same-sex 
couples as for those children being raised by 
opposite-sex couples (whether they are 
biological parents or adoptive parents).  This 
interpretation also guarantees individuals who 
are in a same-sex relationship, and who are 
raising children, the opportunity to obtain from 
the state the official recognition and support 
accorded a family by agreeing to take on the 
substantial and long-term mutual obligations 
and responsibilities that are an essential and 
inseparable part of a family relationship.” (pp. 
77-78). 

Goodridge v. Dept. of Public Health, 798 

�.E.2d 941 (Mass. 2003): 

“We begin by considering the nature of civil 
marriage itself. Simply put, the government 
creates civil marriage. In Massachusetts, civil 
marriage is, and since pre-Colonial days has 
been, precisely what its name implies: a 
wholly secular institution.” (p. 954) 
“It is hardly surprising that civil marriage 
developed historically as a means to regulate 
heterosexual conduct and to promote child 
rearing, because until very recently unassisted 
heterosexual relations were the only means 
short of adoption by which children could 
come into the world, and the absence of 
widely available and effective contraceptives 
made the link between heterosexual sex and 
procreation very strong indeed. Punitive 
notions of illegitimacy and of homosexual 
identity further cemented the common and 
legal understanding of marriage as an 
unquestionably heterosexual institution. But it 
is circular reasoning, not analysis, to maintain 
that marriage must remain a heterosexual 
institution because that is what it historically 
has been.” (p. 961, n.23) (citations omitted). 
“The marriage ban works a deep and scarring 
hardship on a very real segment of the 
community for no rational reason. The absence 
of any reasonable relationship between, on the 
one hand, an absolute disqualification of same-
sex couples who wish to enter into civil 
marriage and, on the other, protection of 
public health, safety, or general welfare, 
suggests that the marriage restriction is rooted 
in persistent prejudices against persons who 
are (or who are believed to be) homosexual. 



iMAPP Research Brief 
 

 

  
- 6 - 

‘The Constitution cannot control such 
prejudices but neither can it tolerate them. 
Private biases may be outside the reach of the 
law, but the law cannot, directly or indirectly, 
give them effect.’ Limiting the protections, 
benefits, and obligations of civil marriage to 
opposite-sex couples violates the basic 
premises of individual liberty and equality 
under law protected by the Massachusetts 
Constitution.” (p. 968) (citations omitted). 

I�TER�ATIO�AL CASES 

K.B. v. *ational Health Service Pensions 

Agency, et al. (10 June 2003) Case �o. C-

117/01, 2003 ECJ CELEX LEXIS 650 

(European Court of Justice)
1
: 

“The second also lends support to the United 
Kingdom Government’s position, since it 
refers to the fact that Article 12 of the 
European Convention on Human Rights 
protects only traditional marriage between two 
persons of opposite biological sex (see Eur. 
Court H.R., Rees v United Kingdom, judgment 
of 17 October 1986, and Cossey v United 
Kingdom, judgment of 27 September 1990). 
Those judgments encapsulate European law on 
the matter.” (¶ 55). 

Joslin v. *ew Zealand, (Communication �o. 

902/1999) (17 July 2002), U.�. Doc. 

CCPR/C/75/D/902/1999 (U.�. Human Rights 

Committee)
2
: 

“Given the existence of a specific provision in 
the Covenant on the right to marriage, any 
claim that this right has been violated must be 
considered in the light of this provision. 

Article 23, paragraph 2, of the Covenant is the 
only substantive provision in the Covenant 
which defines a right by using the term “men 
and women”, rather than “every human 
being”, “everyone” and “all persons”. Use of 
the term “men and women”, rather than the 
general terms used elsewhere in Part III of the 
Covenant, has been consistently and uniformly 
understood as indicating that the treaty 
obligation of States parties stemming from 
article 23, paragraph 2, of the Covenant is to 
recognize as marriage only the union between 
a man and a woman wishing to marry each 
other.” (¶ 8.2) 

Sheffield & Horsham v. United Kingdom (31-

32/1997/815-816/1018-1019, Judgment of 30 

July 1998) (European Court of Human 

Rights)
3
: 

“The Court recalls that the right to marry 
guaranteed by Article 12 refers to the 
traditional marriage between persons of 
opposite biological sex. This appears also from 
the wording of the Article which makes it 
clear that Article 12 is mainly concerned to 
protect marriage as the basis of the family. 
Furthermore, Article 12 lays down that the 
exercise of this right shall be subject to the 
national laws of the Contracting States. The 
limitations thereby introduced must not restrict 
or reduce the right in such a way or to such an 
extent that the very essence of the right is 
impaired. However, the legal impediment in 
the United Kingdom on the marriage of 
persons who are not of the opposite biological 
sex cannot be said to have an effect of this 
kind.” (¶ 66). 

 
                                                 
1 K.B. v. 7ational Health Service Pensions Agency, et al. (10 June 2003) Case No. C-117/01, 2003 ECJ 
CELEX LEXIS 650 (European Court of Justice), available at: http://curia.europa.eu/jurisp/cgi-
bin/form.pl?lang=en&newform=newform&alljur=alljur&jurcdj=jurcdj&jurtpi=jurtpi&jurtfp=jurtfp&alldoc
rec=alldocrec&docj=docj&docor=docor&docop=docop&docav=docav&docsom=docsom&docinf=docinf
&alldocnorec=alldocnorec&docnoj=docnoj&docnoor=docnoor&typeord=ALLTYP&allcommjo=allcommj
o&affint=affint&affclose=affclose&numaff=c-117%2F01&ddatefs=&mdatefs=&ydatefs=&ddatefe= 
&mdatefe=&ydatefe=&nomusuel=&domaine=&mots=&resmax=100&Submit=Submit 
2 Joslin v. 7ew Zealand, (Communication No. 902/1999) (17 July 2002), U.N. Doc. 
CCPR/C/75/D/902/1999 (U.N. Human Rights Committee), available at http://www1.umn.edu/humanrts/ 
undocs/902-1999.html. 
3
 Sheffield & Horsham v. United Kingdom (31-32/1997/815-816/1018-1019, Judgment of 30 July 1998) 

(European Court of Human Rights): available at: http://cmiskp.echr.coe.int/tkp197/view.asp?action= 
html&documentId=696089&portal=hbkm&source=externalbydocnumber&table=F69A27FD8FB86142BF
01C1166DEA398649. 


