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EXECUTIVE SUMMARY  

While all 50 states assert that adoption is 
governed by the “best interests of the child,” 
legal preferences for married couples in 
adoption are rare. More states explicitly ban 
“discrimination” based on marital status than 
contain even mild preferences for marriage. 
Five states (Alabama, Kentucky, Maryland, 
New Jersey, New York) make it illegal to 
prefer married couples in placement decisions. 
Only one state (Utah) codifies a clear 
preference for married couples in adoptions. 
Recommendation: State legislatures should 
codify appropriate preferences for married 
couples (where available) in adoption law.  

 
ADOPTION IN AMERICA  

Adoption is a significant family form in 
the United States. According to Census 2000, 
about 2.5 percent of children under 18 (or 1.6 
million children) are living with adopted 
parents. Seventy-eight percent (1.24 million) 
of these adopted children are living with two 
married adoptive parents and 22 percent 
(348,000) are living with a single parent, 
including 3.6 percent (58,000) who live with a 
single parent and an unmarried cohabiting 
partner.1 

 
THE BEST INTERESTS OF THE CHILD  

Adoption was created in America as a 
legal structure explicitly in order to meet the 
needs of children, not the desires or interests 
of adults or of other social institutions. 
Professor Ruth-Arlene Howe of Boston 
University notes that while “Roman law was 

based upon the needs and rights of the 
adoptive parents; . . . American law, from the 
beginning, protected the welfare of adopted 
children.”2 

In all 50 states, the “best interest of the 
child” standard in some form governs adoption 
law. For example, the Pennsylvania adoption 
statute provides, “[T]he court shall decide [an 
adoption’s] desirability on the basis of the 
physical, mental and emotional needs and 
welfare of the child.”3 The Texas statute is 
very straightforward: “If the court finds that 
the requirements for adoption have been met 
and the adoption is in the best interest of the 
child, the court shall grant the adoption.”4 The 
Washington adoption statute opens with a 
legislative finding: “The legislature finds that 
the purpose of adoption is to provide stable 
homes for children. . . . The guiding principle 
must be determining what is in the best 
interest of the child.”5 

 
MARITAL PREFERENCES IN STATE LAW 

In a systematic review of adoption law in 
all 50 states, we could find just one state, Utah 
that codifies a clear preference for marriage in 
adoption law.  

Utah’s provisions were originally part of 
its Board of Child and Family Services 
regulations, banning adoption by unmarried 
couples and giving “priority for adoptive 
placements to families in which both a man 
and a woman are legally married under the 
laws of this state . . .”6 In 2000, the regulation 
was codified as part of a statutory provision 
which also includes a finding concerning the 
best interests of children, stating, “The 
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Legislature specifically finds that it is not in a 
child’s best interest to be adopted by a person 
or persons who are cohabiting in a relationship 
that is not a legally valid and binding marriage 
under the laws of this state.”7  

Until recently, Florida had a similar clear  
preference for marriage in state regulations,8 
but in 2003 the marriage preference was 
replaced by weaker language listing “marital 
status” as one of the factors considered in 
placement but immediately adding: “The 
department and its designees will accept 
applications to adopt from married couples 
and from single adults. Couples married less 
than two years must be given particularly 
careful evaluation.”9  

Meanwhile five states (Alabama, 
Kentucky, Maryland, New Jersey, and New 
York) explicitly ban marital status 
discrimination in adoption law, making it 
illegal for government agencies to place 
newborns with a married couple over a single 
individual or (in theory) an unmarried 
couple.10 There are thus more states that 
explicitly forbid social workers from 
preferring married couples than there are states 
that explicitly urge or permit them to do so.11 

 
REFORMING ADOPTION LAW 

Adoption as a legal structure dates from 
the mid-19th century.12 Professor Howe writes 
that “adoption laws were designed to imitate 
nature.”13 That is, “[T]raditionally, adopters 
were married couples, except perhaps for a 
single-parent adoption by a surviving step-
parent or surviving grand-parent, or by another 
relative following the death of one or both 
parents.”14 However, preference for married 
couples (where available) was not typically 
codified in state adoption laws. Social mores 
at the time strongly preferred married families 
to other kinds, and explicit codification may 
not have seemed necessary. 

Today (as then) social workers in private 
and public agencies have considerable 
discretion in placement decisions. But social 
work as a profession has placed increasing 

emphasis on the value of diversity, defining 
preferences for marriage as a form of 
discrimination against single people. The code 
of ethics of the National Association of Social 
Workers states: “Social workers should obtain 
education about and seek to understand the 
nature of social diversity and oppression with 
respect to . . . sex, sexual orientation, age, 
[and] marital status . . . .”15 A 1996 study of 
attitudes of 300 clinical social workers (drawn 
from a random sample of clinicians registered 
with the National Association of Social 
Workers) found strong support among social 
workers for individuals’ right to adopt, 
regardless of marital status and orientation, 
and a tendency to reject the traditional idea 
that married couples are better for children 
than other family forms.16 

Social scientists have not directly 
compared child well-being in single-parent 
versus married couple (or unmarried couple) 
adoptions. However, a large amount of social 
science evidence strongly suggests that, of all 
the family structures well-studied, children do 
best when raised by married mothers and 
fathers.17 

Of course, in any individual instance, a 
married home may not be possible, or may not 
be in the best interest of a particular child. An  
orphaned older child is likely better off being 
adopted by her single aunt, than the most 
married pair of complete strangers. A loving 
single parent is better for a child than to be 
bounced around in the foster care system. 

At the same time, the number of married 
couples pursuing foreign adoptions at great 
cost suggests that real or perceived barriers in 
domestic adoptions may be preventing some 
of the most vulnerable children in the 
government’s care from receiving the benefits 
of a loving mother and father.18 Some of our 
most vulnerable children pay the price when 
adult ideological and political agendas trump 
the best interests of the child. 

State legislators or others seeking model 
legislation for adoption law reform please 
contact: joshua@imapp.org. 
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